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THE OFFENDER’S CIRCUMSTANCES AS AN ABORIGINAL OFFENDER 

[59]  Defence  argued  that  the  offender  resides  in  a  community  where  the  “blinding  poverty”  is 
evident generally and specifically within the offender’s own family.   It was pointed out that her 
house is hardly habitable, and therefore the financial motivation for her offending behaviour was 
connected to the unique circumstances of the aboriginal people as articulated in section 718.2(e) of 
the Criminal Code of Canada.

[60] Generally speaking, according to the offender’s pre-sentence report, Chemawawin Cree Nation 
epitomizes the impact of colonization on Canadian Aboriginal culture.  This community is dealing 
with  a  number  of  issues  including:  substance  abuse,  family  violence,  high  unemployment,  low 
incomes,  lack  of  educational  opportunities,  limited  social  supports  and  cultural  loss.   These 
problems have impacted the population which has been exacerbated by the fact that despite the 
relatively small size, the community has five Christian churches, but traditional Cree culture is not 
promoted.  Also, while the leadership is keen to create employment opportunity for members of 
the community, it largely relies on government funding.  In the meantime projects like local road 
construction are contracted to outside agencies.  Ironically, the one major accomplishment that the 
community completed on its own is the erection of the local internet tower, which has allowed for 
the community to have high speed internet since 2011, when the offender began committing criminal 
acts on the internet.

[61] The Supreme Court of Canada in R. v. Gladue 1999 CanLII 679 (SCC), [1999] 1 S.C.R. 688 and R. 
v. Ipeelee 2012 SCC 13 (CanLII), [2012] 1 S.C.R. 433 directed that courts should consider the unique 
“circumstances of aboriginal offenders” as a way of contextualizing the offender’s background.  The 
court is to take judicial notice of the history of colonialism, displacement, and residential schools 
and how that history continues to translate into lower educational attainment, lower incomes, higher 
unemployment,  higher  rates  of  substance  abuse  and  suicide,  and  of  course  higher  levels  of 
incarceration for aboriginal peoples (Ipeelee, supra. at paragraph 60).

[62] That context forms the basis of the consideration as to whether the offender should go to jail, or 
whether other sentencing options may be employed which will play a stronger role in restoring a 
sense of balance between the offender, victim, community and in preventing further future crime 
(see Gladue, supra. at paragraph 65).    Accordingly, it is a necessary step in the sentencing process to 
examine the offender’s background in light of the offending behaviour.

[63] The offender in the present case was not immune to her community’s issues.  She grew up in 
poverty, and while not becoming entrenched in substance abuse and domestic violence herself, was 
impacted by the fact that these things were going on around her, even in her own family.  There is 
no doubt that her reclusive tendencies are related in some way to her surroundings.  Furthermore, 
it  is  likely that she turned to living an alternative fantasy existence on the internet as a coping 
mechanism to deal with the real world around her.  In that respect, the context of the offender’s 
background evidently does bring perspective to her present circumstances.  As was noted in Ipeelee, 
(supra. At paragraph 73);
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Canadian criminal  law is  based on the  premise  that  criminal  liability  only  follows from voluntary 
conduct.  Many Aboriginal offenders  find themselves in situations of  social  and economic deprivation 
with a lack of opportunities and limited options for positive development. While this rarely — if ever — 
attains a level where one could properly say that their actions were not voluntary and therefore not 
deserving of criminal sanction, the reality is that their constrained circumstances may diminish their 
moral culpability.

[64] The offender in the present case clearly acted voluntarily, however it is equally clear that her 
background  factors  contributed  to  her  offending  behaviour  to  an  extent  that  her  moral 
blameworthiness is diminished.


