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ALIGNING WITH ABORIGINAL INTERESTS
IS ATRICKY BUT VITAL PART OF SUCCESSFUL
ENERGY DEVELOPMENT BY SANDRA RUBIN

Adam Chamberlain has apiece of advice for anyone even thinking of ;
developing an energy project that touches on Aboriginal lands: get yourself
intoa canoe.

One of the most common mistakes project developers and their advisers
make is to do too much of the work by email, conference calls and even
video conferencing, says Chamberlain, national leader of the Team North,
Aboriginal law and climate change groups at Borden Ladner Gervais LLP.

“The kind of advice I give people regularly is to spend the time, get to
know people. One of the things that’s hardest is that when people fly up
North — whether it’s somebody from a Bay Street law firm or accounting
firm or business — they often fly into town and fly out,” says Chamberlain,
who's-based in Toronto.
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“The people in the North are accus-
tomed to seeing what are generally white
men come from the south to talk about
. things, then go home. That’s something
that’s really important to try and overcome.
Sharing dinner, or drinks, or breakfast or
time around meetings together is often the
most effective way to get to know people
and understand them and their interests.”
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It used to be that the dealing with Ab-

coriginal groups was mainly a matter ofthe

Crown’s duty of consultation and accom-
modation. But the goalposts shifted dra-
matically with a Supreme Court of Canada
decision called T5ilhgotin (chill-KO-tin).
In the landmark ruling, the justices rec-
ognized the Tsilhqot'in Nation, six small
semi-nomadic bands in BC, has title over
a large swathe of land in the centre of the

any other group whose title claim is recog-
nized from here on in, the exclusive right
to decide how their land is used absent an
overriding public interest.

Its a right many in business say amounts
to consent.

Where title is being asserted but the
courts have not yet ruled — and there are
over 100 such claims outstanding — Chief
Justice Beverley McLachlin, writing for the

Aboriginal interests. on energy develop-
ment has become an issue that companies
and their advisers downplay at their peril.

province. It was the first time Aboriginal
title has ever been recognized by the court.

The decision gives the Tsilhqot'in, and

court, said project developers can avoid
problems by treating Aboriginal groups as if
they already have that consent right. If they

don’t, she cautioned, and title is later recog-
nized, lawfully awarded permits could be

cancelled, which means projects could even

be shut down.

In-the 14 months or so since it was hand-
ed down, Tsilhqot’in has had a discernable
impact on First Nations, who have been
arriving at the bargaining table with raised
expectations, several practitioners agree.

“For many Aboriginal communities,
there’s been a real boost of confidence in
terms of their position,” says Maxime Faille,
an Aboriginal law practitioner at Gowl-

ing Lafleur Henderson LLP in Ottawa. “I
think it’s given alot of them a little bit more
swagger than they had before.

“In some cases, it's catapulted groups
into a position where they see this as a ma-
jor tool, and opportunity for real leverage.
They see the courts are thete as a recourse if
negotiations don’t pan out.”

That is creating some challenges for proj-
ect developers, says Chamberlain.

“It can be a bit tricky because you raise
people’s expectations, they come to the ne-
gotiating table, and they may or may not get
what they want or think they are entitled to.
From my point of view, the thing T3i/hqot in
is doing s it’s creatinga potentially challeng-
ing environment for negotiating at times.
There’s a whole pile of stuff simmering.”

What's simmering are Aboriginal groups
who signed away their rights in historic
treaties with the federal government 150
years ago.

Many are simmering with anger.

FAILLE SAYS MANYsuch groups are
watching in some dismay as their brethren
who never signed treaties or who signed
modern-day treaties get far more say over
development on their land.
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citizens within the wider Aboriginal com-
munity in Canada. They’re saying they
shouldn’t be punished, in effect, or disad-
vantaged for having come to terms with
Canada 150 years ago when the country
was forming and coming together.

“So there’s a strong sense that they should
not be in a significantly worse position than
those communities that didn’t sign a treaty,
or that weren’t given that opportunity to
enter into a treaty. It’s a serious issue.”

That apparent reversal of fortune, says
Chamberlain, “is something I think is not
only going to inflame the situation a bit but
it’s also going to take those raised expecta-
tions and it’s going to make people say:
“Wait a second. If they’ve got that, if they've

~ got title and the ability to negotiate that,

what should we be able to do here?’

“That is a challenge, and it's something
that over time is going to have to be re-
solved.”

There are strong indications the poten-
tially explosive issue is headed for the courts.

Some First Nations are arguing the his-
toric treaties under which they surrendered
their land were actually just peace treaties,
says Radha Curpen, co-head of the Aborigi-
nal law group at Bennett Jones LLP. These

“What we’re seeing is that people in
those communities dont accept they
should be second- or even third-class

groups say the ancestors who signed the
treaties had no concept of private owner-

ship of land.
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“You have situations where people say
there may have been a treaty but there was
no intention to surrender, or there was a
problem with the treaty-making process
that makes the treaty not enforceable with

respect to the surrendering of lands,” Cur-'

pen says.

“There are a number of arguments avail-
able to Aboriginal communities including
that there was no meeting of the minds,
that the understanding of each party was
incompatible with the other, so there was
no agreement and the treaties were misun-
derstood as merely about peace.

“These kinds of discussions, I would say,
are what are happening in various Aborigi-
nal communities across the country. While
they may not have made it into the court
process, it’s certainly something we see
coming, [claims] that water rights and min-
eral rights are not covered under treaty sur-
render clauses, those are the kinds of things
coming up.”

That means deals done decades ago may
become the subject of challenges.

UNEXPECTED itle challenges and
the possibility of retroactive title claims
aren’t the only pitfalls project energy devel-
opers and their advisers face.
Developments such as pipelines or re-
source extraction can cross lines from one

~ Aboriginal community to another, or over

lands with competing title claims.

That can involve an entirely different
kind of headache.

Neighbouring communities don’t neces-
sarily agree on the best way to proceed and,
in fact, may have entirely different agendas
— leaving the project developer caught in
the middle, says Gordon Nettleton, co-
head of the national environmental, regula-

tory & Aboriginal group and partner at the

Calgary office of McCarthy Tétrault LLP.
“That’s one of the biggest challenges in
terms of best practices, says Nettleton,
who’s based in Calgary. “Industry is on a
steep learning curve to understand the pol-
itics of First Nations, that what you're deal-
ingwith is indeed a political organization in
most cases and their agendas are very much,

like any other form of government, deter- -

mined by the elected officials. And those

agendas change.

-\ .
"“THER

— Radha Curpen, Ber

“So knowing who the parties are across
the table from you on Day One doesn’t
mean those parties and those agenda items
aren’t going to change by Day 50.”

TFaille of Gowlings says the communities
need to work out a resolution themselves;
and “sometimes they need to draw back to
their traditional dispute-resolution mech-
anisms to do that. It’s tricky.

“Developers need to be very respectful of

the issue and, by and large, be there to offer

I8 :

ARE A number of arguments
available to Aboriginal communities including -
hat there was no meeting of the minds
l[for a treaty], that the understanding of
¥ cach party was incompatible with the other,
Iso there was no agreement and the treaties
were misunderstood as merely about peace.”

: D
tt Jones LLI

whatever services they can. Sometimes they
can help the process by providing capacity
funding...to provide the opportunity for
discussions, to help get elders from the dif-
ferent communities together, for example,
to talk this thing through.” -

Nettleton says he believes government
should step up with policy guidelines, “to
set ground rules on how it expects obliga-
tions of consultation and accommodation
to be satisfied.
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“In cases of competing claims or interests,
it’s important for government to step up and
assist both sides. The underlying message I
take from T3ilhqot’in is the need for govern-
ment policy to be developed to facilitate”

In the meantime, he says, the best advice
for project developers who want to under-
stand the political agendas of the various
communities they are dealing with is to
treat Native groups as partners right from
the start. The best way to do that is for exec-
utives to reach out directly rather than hire
someone from the community to act as an
interface, he says. ;

“I think the idea of industry trying to
delegate these elements of creating trust and
creating relationships with First Nations
through consultants is only a small part of
the equation. The far more important part
is making sure that First Nations elected of-
ficials are meeting face to face with C-suite
members of industry.

“Opportunity to see the community
firsthand is extremely important. Recogniz-
ing that strategic partnerships are intended
for the betterment of First Nations com-
munities, to ensure industry has an under-
standing of what that means, at some point,
it’s going to be imperative for project pro-
ponents to see firsthand the communities
and what change can mean to them.”

In other words, get in a canoe.

Flaman, Derek S.
Torys LLP
(403)776-3759

dflaman@rorys.com

M. Flaman’s practice focuses
onM&A, jointventures

and project development
inthe oiland gas industry.
His dlientsinclude private-
equity funds, Cxp[oration
and production companies,
institutional lendersand
midstream and downstream
companies.

Fontaine, Mireille
Gowling Lafletr
Henderson LLP
(514)392-9444
mireille fontaine@gowlings.
com

Ms. Fontaines business

law practice focuseson
domestic, cross-borderand
international PE, VC,M&A
and fund formation,and
shealso hasafocus complex
commercial agreementsall
ofwhich particularlyin the
technologyindustryinclud-
ingcleantech.

Foran, QC, Frank R.
Borden Ladner Gervais LLP
(403)232-9443
('Fomn@blgcom

M. Forans practice empha-
sizes commercial litigation
andarbitration related to
energy, banking, securities,
insolvencyand construction
matters beforeall levelsof
courtand tribunals. Heis

an ACTL Fellow.

Fottier; Mchael J.
TorysLLP
(416)865-8147

mfortier@torys.com

M Fortier's energy and infra-
structure practice focuses on
environmental andAborig»
inallawaspects of financeand
ME&A transactions, aswell as
projectdevelopment. He has
considerable experience in
complcx pérmitting issues.

li

Fowler, Bruce E. Freitag, Shane .
BordenLadner GervaisLLP  Borden Ladner Gervais LLP
(416)367-6194 (416)367-6137
bfowler@blgcom sfreitag@blgcom

Mr Fowlerfocusesonlend- M. Freitagis the Toronto
ingand projectfinance. He Co-Chairof BLG5Elec-
provides project financing uricity Markees Group.He

adviceand servicesto clients
engagedin the development,
financingand acquisition of

power, infrastructure, and projectsincludingkey
alternative financingand

procurement projects. regulatory approvals.

>

assists clientsin the procure-
mentand developmentof
clectricicyandix rastructure

underlyingagreementsand

Friend, QC, Anthony L.
Bennett Jones LLP
(403)298-3182

frienda@bennetgjonescom

Mt Friend practisesin the
areas of corporate, securities,
and encrgy industry litiga-
tion, arbitration, and media-
tion.He hasactedin over 90
corporate arrangements
and restructurings.

Gallivan, QC, Daniel F.
Cox & Palmer
(902)491-4126
dgallivan@coxandpalmercom

M Gallivans practice in-
cludesall facets of encrgylaw,
providing commercialand
regulatoryadvice to majoroil
and gas projects, exploration
and production companies,
service companies, pipeline
companies, regulatory agen-
ciesand governments.

Ghikas, Matthew
Fasken Martineau
DuMoulin LLP
(604)631-3191
mghikas@fasken.com

M. Ghikas, MCIAb,
QAub, specializesin oiland
gas, electricityand uilities.
Licensedin BC.and Alberta,
he provides strategic advice
and represents clients before

 tribunals,in courts and

inarbitrations. Heisan
arbitratorforICDR.

Gibson, QC, Brock W.
Blake, Cassels

& Graydon LLP
(403)260-9610
brockgibson@blakes.com

Chairand partner of Blakes.

Practice focusesonmergerand Mk Gilbert practisesin
acquisition, capital marketsand theareaof project finance,

energy transactions. Clients

" include energy co mpanies,

financial insticutions, pension
fundsand investment dealers.

% £Y
Gilbert, Geoffrey G. Gilliland, William G.
Norton Rose Fulbright Dentons Canada LLP
CanadaLLP (403)268-6826
(613)780-3764 bill gillland@dentons.com

geoffreygilbert@nortonroseful-
brightcom

and private companies
domesticallyand inter-

primarily in the power, oil
and gasand otherresource
sectors. Healso counsels
on financing, sccurities
and governance ssues.

withan emphasis on public-
private partnerships and
infrastructure transactions.
Heregularlyadvises project
sponsorsand lenders,among
others,on largeand innova-
tive projectsin Canada.

M Gilliland advises public

naionally on M&A matters,



i %8ggN}3I'Eg%N MR JANET YELLEN DOING BUSINESS THE

DEFENDS HIS =
CLUB KING NEW BOOK | WHY MADE-IN-CANADA STILL f‘ UV\:%ER
MACDON’S SUCCESS CAME ONE FIELD AT A TIME ; MAKES MONEY | STt

TR

,F IE GLOBE ,&N@Mﬂ

LAST

HOW BIG

ﬂﬂﬁ: ';




