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POSSESSION OF WEAPON FOR DANGEROUS PURPOSE / Punishment. |
ZAM Cappies

83. (1) -Every person commits an offence who carries or possesses a weapon, an
1mjtatio.n. of a weapon, a prohibited device or any ammunition or prohjbitéd ' of
ammunition for a purpose dangerous to the public peace or for the purpose of | Possesses
committing an offence. - T 2di 2 @ Aweapon
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2) Ever.y per_son who c9mm1ts_ an offence under subsection (1) 7 | ¢
(@) is guilty of an indictable offence and liable to imprisonment for a term not
- .exceeding ten years; or ) L |
(()) is guilty qf an offence punishable on summary conviction. 1995, c. 39, s. 139,” |
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CROSS-REFERENCES @) foc = purpose
"Weapon" is defined in s: 2. "Prohibited device", "ammunition” and "prohibited ammunition"-ate - da""}em“s Yo the
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defined in s. 84(1). "Possession” is defined in s. 4(3). Section 117.13 allows for the admission infg ] Pobiic pence
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evidencg. of a ce@cate of an. analyst who has examined the weapon, prohibited device, A
K@;umnon, promblféfl ammunition, explosive substance, or any part or component of such a forthe. purpose ol-cnjuwﬁ
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CARRYING CONCEALléD WEAPON / Punishment. : ]
90. (1) Every person comumits an offence who carries a weapon, a prohibited device or LT
any prohibited ammunition concealed,. unless the person is authorized under the lcwities (‘f“"’“‘edje
Firearms Act to carry it concealed. : @ AwWeupon \\:\tw *c}e A
(2) Every person who commits an offence under subsection (1) = wo;« Yol gk Lapon \
(@) is guilty of an indictable offence and liable to imprisonment for a term not Seng ot ted Ammiitn "
' wiepsto tone?

_exceeding five years; or =5 IS .
(b) is guilty of an ffence_punishable on summary conviction. 1995, c. 39, s. 139. @ oncealed
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CROSS-REFERENCES 5 : N
"Weapon" is defined in s. 2. "Prohibited device" and "prohibited ammunition" are defined ins. | NEGATE
e accused to prove that he or she is the holder of a licence, K

84(1). Under s. 117.11, the onus is on th
anthorization or registration certificate. Section 117.12 provides for admission into evidence of

|
copies of such documents and the evidentiary value of the original and copies. Section 117.13 ‘]
allows for the admission into evidence of a certificate of an analyst who has examined the weapon, |
prohibited device, ammunition, prohibited ammunit@on,‘_cxplosiye substance, or anmy part Ot
component of such a thing. o o :

An accused charged with this offence may elect the mode of trial pursuant to s. 536(2) where the |
Crown proceeds by way of indictment. Where the prosecution elects tor -proceed by way of |
summary conviction then the trial of this offence is conducted by a summary ‘conviction court
pursuant to Part XXVII. The punishment for the offence is then as set out in s. 787 and the

limitation period is set out in s. 786(2)- : |
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S. 90  MARTIN'S CRIMINAL CODE, 2013

ANNOTATIONS 1
Note: The following cases were decided under the predecessor tO this section ‘which while
gimilarly worded applied only to-weapons. s ST AT

Meaning of "carries" — A DETson CarTies a Weapon if it is in an automobile of which he has
care and control and it was not necessary that the accused have the weapon on his person: R
. Hanabury (1970), 1 C.C.C. (3d) 438, 13 CRN.S. 378 PELS.C).’ SIS LT

Meaning of "concealed" —To prove concealment it must be established that the accused took

steps to hide an object that he knew to be a weapon so that it would not be observed or come
to the notice of others. On the other hand, a gun that is, carred in a gun case Will not_be
considered concealed. In most cases. the gun carrying case will resemble the firearm itself so
that it canmot be considered to be hidden. Wrapping 2 firearm in. a blanket or canvass and
securing it with 2. rope as required by some provincial regulations should also.not be
- considered to be concealing the weapon. In most cases the wrapped weapon will still
* resemble a firearm and not be considered to be concealed. Finally placing of a firearm in 2
> Tocked frunk in 2 locked -nd unattended vehicle in'compliance with federal regulations must
* be considered an exception to the carying 2 concealed weapon offence: R. V. Felawka,
2 [1993] 4 SCR. 199, 85 CCC (3d) 248,25 CR. (4) 0. g A B
% Meaning of "weapon' — In the absence of evidence to the conftrary, the concealment of
= certain objects such as a handgun, switch-blade knife or brass knuckles fall within " this
= provision because ‘the unlawful purpose of the object may be assumned or implied. Where the
;%bjéct could be used for a-peaceful purpose, such as a hunting knife or steak kmife: the
= prosecution must establish that the object is being concealed for an unlawful purpose i that
£ the object was intended to be used as'a weapon: R. V. Coristantine (1996), 46 C.R. (4th) 105,
=137Nfld & PELR 85-(Nfld. CA). - il fr o’ RO L R s
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S.:88  MARTIN'S CRIMINAL CODE, 2013 |

SYNOPSIS. . Pl
The crucial element in this offence is the purpose for Whlch the accused- has the weapon.

Merely using the weapon in a way which is in fact dangerous will not make out the chaélge
uriless it is proven that this was. the accused’s: purpose- for possessing the weapon or 0 eé
specified thing. All circumstances surrounding the possession of the weapon, or specifie

thing including its use, if any, will be considered to determine the accused’s purpose. \
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ANNOTATIONS- e ool anl o
Note: The followmg cases were decided under the predecessor to ‘this section winch while
similarly worded applied only to weapons and imitations of Weapons.

Elements of offence — The offence contrary to this section requires proof of possesslon and
proof that the purpose of that possession was one dangerous to the public peace: There must,
at some time, be a meeting of these two elements and generally the purpose will have been
formed prior to the taking of possession and will continue as possession is tiken. However,
the elements of 'the offence must be distinguished from the evidentiary problemis which can
arise as demonstrated by cases such as R. v. Proverbs, infra, where the proof of the tnlawful
purpose is only through the actual use of the weapon. In this case] R.v. Cassidy; [1989]-2
S.C.R. 345, 50-C.C.C. (3d) 193, 71 CR: (3d) 350 (7:0), the court held that it did not Have to
determine whether' the’ ‘accused could never be convicted if the”actual ‘use was the only
evidence of the plrpose sirice. there was ev1dence adduced of formauon of the unlawful
purpose prior to use of the weapon.
" The putpose for which the -accused had possession of the weapon must be deternnned at
an instant of time that precedes its use. The use of the weapon in a manner dangerous to the
pubhc pedce does ‘ot eonstitute the offerice although the formation of the unlawful puTpose
may be infefred from the circumstances int ' which the weapon was used. Thus if the accused,
in fear of harm to himsélf in his own Home loaded; on the' sudden, a weapon-that he‘had n6t
had for a purpose dangerous to the public peace and only intended to use it to defend himself
in the event that his prémises were broken-into, unaware that it was-the police seeking entry
to execute a warrant, the offence was not made out: R. v. Proverbs (1983), 9 C C C. (3d)
2408070 ALCHORI(C AL Rl

2 Relevance of se]f-defence ~ The subJecm/e purposc z e, sc]f defence ofa person can’ymg 3}1
offenswe weapon is’ only a’factor that’ should be ‘considered in detenmmng Whether an
offence has been cornrmtted Therefore notw1thstanchng the explanatlon g:wen by 'the
possessor of the weapon, the trial Judge may still conv1ct if the other cncumstances 1n ‘the

-evidence prove a purpose dangerous to the pubhc peace R.v. Nelson (1972) 8 C C C deJ
29, [1972] 3 OR. 174 (C.A) (4:1). R
.~ This section does Tot prohibif persons arming themselves for self- protechon and, mT
“absence of other circumstances, the offénce under this - sectionis”"niot “tommitted’ if ‘the

- accused: carries/for self- defence a weapon that is an. appropriate instrument, with which.10
ICPCL 1n-a lawful manner,; the: type of:attack reasonably apprehended and if the ‘accused 1s
: competent to handle the- weapon and hkely to use it responslbly R, -Sulland (1982) -2

~CCC (3d) 68, 41 B. CL_R 167 (C.A).., e e (el A.._‘A,gr.,'g_,

Meanmg of "weapon" ‘A’ broken beer bottle was held to bé a weapon 56'as'to ‘support a
conwchon under this section: R. v. 4/lan (1971), 4 C.C.C."(2d) 521 4NBR: (2d) 6 (QB).
As also'was sulphunc icid whete the accuseéd intended to-inflict injury:: -albeit o himselfin a
smc1de attempt. The further element of the purpose dangerous to the public peace was

& estabhshed where the accused exposed others to danger, namely those whom he knew:would
g attempt to frustrate his suicide: R.,v. Dugan (1974), 21 C.C.C. (Zd) 45, (Ont va Ct)
' Similarly, R...y. Pezzy, [1980] L.W. WR 120 (Sask.Prov. Ct).... o & “17_ ksl ol o
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ZProof of offence - ’I’he possessmn by the accused of weapons in"his own homé ‘does” not
',preclude a ﬁndmg ‘of a purpose dangerous to the public peace: R. . S'tavraﬁ" [1980] 1
fSCR411 101'D.LR. (3d) 193, 48 C.C.C. (2d) 353 (7:0). g




