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  A. Introduction

1
 
 
 

On 4 May 2006 the Argentine Republic (‘Argentina’) filed a case in the registry of the → International Court of Justice
(ICJ) against the Eastern Republic of Uruguay (‘Uruguay’) for the alleged breach by the latter of obligations under
the Statute of the River Uruguay (‘River Uruguay Statute’), a bilateral agreement which was signed by the parties on
26 February 1975 and entered into force on 18 September 1976. The alleged breach arose from the authorization,
construction and future commissioning of two pulp mills on the River Uruguay and the effects of such activities on the
said river and its areas of influence of the plants. So far both parties have requested provisional measures (→ Interim
[Provisional] Measures of Protection), and in both instances the ICJ found by 14 votes to one, that the circumstances
were not such as to indicate provisional measures.

  B. The Statute of the River Uruguay

2
 
 
 

The River Uruguay is a boundary river between Argentina and Uruguay (→ Boundaries). It constitutes a shared natural
resource that may be defined as an international watercourse (→ International Watercourses), in the terms of the
→ International Law Commission (ILC) Art. 2 Convention on the Law of the Non-navigational Uses of International
Watercourses. Taking into consideration the importance of establishing a joint regulation for the proper use of this
shared natural resource, the duties and obligations of the riparian → State[s] were carefully elaborated in the River
Uruguay Statute. The River Uruguay Statute implements Art. 7 Treaty concerning the boundary constituted by the
River Uruguay (Argentina–Uruguay) which establishes the boundary between both countries in the River Uruguay.
The parties created the Administrative Commission of the River Uruguay (‘CARU’), in which both States are equally
represented. The CARU watches over the implementation of the River Uruguay Statute and is in charge, among other
tasks, of the conservation and preservation of the natural resources (see also → Conservation of Natural Resources),
and the prevention of pollution (see also → International Watercourses, Environmental Protection). The parties also
established a joint machinery for the use and conservation of the River Uruguay and instituted a detailed procedural
mechanism regarding all works likely to affect navigation, the regime of the river or the quality of its waters. Such
obligatory mechanism is set out in Arts 7 to 13 River Uruguay Statute.

  C. Relevant Facts

3
 
 
 

On 9 October 2003, Uruguay unilaterally authorized the construction of a pulp mill (the Celulosa de M'Bopicuá project;
‘CMB mill’) by ENCE, a Spanish company, on the banks of the River Uruguay, near Fray Bentos. The project is situated
in the vicinity of the city of Gualeguaychu, on the Argentine side of the River Uruguay. No information on the project was
handed to CARU by Uruguay in order to start the procedure set out in Arts 7 to 13 River Uruguay Statute. In February
2004, the ministers of foreign affairs of both countries, Bielsa and Opertti, met to address the dispute. Bielsa accepted
the promise made by Opertti that in due course Uruguay would produce the missing information regarding the pulp
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mill project. Conditional on receipt of the requested information by CARU, Bielsa accepted that CARU would resume
its meetings—suspended due to the dispute—and that the CARU would start to explore a comprehensive monitoring
scheme of the river. On 15 February 2005, Uruguay authorized the construction of a second pulp mill (Orion mill) by
Oy Metsä-Botnia AB, a Finish company, and in July Uruguay authorized the construction of a port for the exclusive
use of this mill. Both authorizations were unilateral. A bi-national commission by the name of Grupo de Trabajo de
Alto Nivel (GTAN) was set up in August 2005 in order to find a negotiated solution within the framework of the River
Uruguay Statute. In January 2006, after 180 days of unfruitful negotiations, Argentina declared that the period of six
months required by the River Uruguay Statute before referring the controversy to the ICJ had passed. Starting from
3 January 2006, and sporadically throughout the Southern hemisphere summer, Argentine citizens of Gualeguaychu
settled on an Argentine road connecting Gualeguaychu (Argentina) and Fray Bentos (Uruguay). After the ICJ gave its
first judgment on provisional measures ENCE decided to relocate the site of its mill because two projects at such short
distance from each other could not coexist. (For the facts see ‘Cronología del conflicto’ La Nación; ‘Gobierno Argentino
pide relocalizar las papeleras de Fray Bentos’ El País; ‘Gobierno no dará marcha atrás con las plantas papeleras’ El
País; ‘Queja argentina por falta de información’ El País).

  D. The Argentine Request for Provisional Measures

  1. The Argentine Request

4
 
 
 

Argentina claimed that its rights under the River Uruguay Statute arose in relation to two interwoven categories of
obligations: obligations of result that are of a substantive character, and obligations of conduct that have a procedural
character. Art. 41 River Uruguay Statute imposed substantive obligations on Uruguay: on the one hand to prevent
pollution, and on the other hand to prescribe measures in accordance with applicable international standards. Argentina
claimed that the commissioning of the mills would inevitably affect significantly the quality of the waters of the river and
cause significant transboundary damage to Argentina (see also → Hazardous Substances and Waste, Transboundary
Impacts). Furthermore, it would result in serious social and economical damage in the areas affected by the river. The
harmful consequences of these activities would be such that they could not be repaired by financial → compensation.
Regarding procedural rights, under Arts 7 to 13 River Uruguay Statute, Argentina had the right to be notified by Uruguay
before the works began; to express views that were to be taken into account in the design of a proposed project; and
to have the ICJ resolve any differences before construction took place. Therefore, according to this binding procedure,
the River Uruguay Statute established a ‘no construction’ obligation, until the above mentioned conditions were met.
Argentina was also concerned that the choice of site might become a fait accompli, and believed that the suspension of
the works would be the only measure to prevent that from happening. Finally the bringing into service of the pulp mills
was imminent in judicial terms since it would occur well before the court rendered its judgment. Argentina asked the ICJ
to suspend the construction of the works until a final decision had been reached by the court, and to order Uruguay to
co-operate with Argentina in → good faith (bona fide) in protecting and preserving the aquatic environment of the River
Uruguay, to refrain from taking any further unilateral action with respect to the construction of the two mills incompatible
with the River Uruguay Statute, and also to refrain from any action that might aggravate the dispute.

  2. The Position of Uruguay
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According to Uruguay the obligations imposed by Arts 7 to 13 River Uruguay Statute did not give either party a right
of veto over the implementation by the other party of industrial development projects, it only imposed on the parties
the obligation to engage in a full and good-faith exchange of information. Uruguay claimed that there was a question
of interpretation caused by an incomplete text (see also → Interpretation in International Law), and suggested resort
to Art. 31 (3) → Vienna Convention on the Law of Treaties (1969). Uruguay claimed that the dispute had already been
settled by an agreement between both Ministries of Foreign Affairs on 2 March 2004. Uruguay further contended that
the conditions of risk of irreparable harm and urgency were not fulfilled. Even if it were to be considered that the
operations of the pulp mills might lead to contamination of the river, the gravity of the alleged danger to Argentina was not
sufficiently certain or immediate to satisfy the ICJ's requirement that it be imminent or urgent. Uruguay affirmed that the
plants would use the safest and most up-to-date technology. The construction sites would not become a fait accompli;
Uruguay assumed the risk of having to dismantle the mills in the event of an adverse decision by the ICJ. Finally,
suspending construction would cause such an economic loss that it could jeopardize the entire project. Therefore
the provisional measures sought by Argentina would irreparably prejudice Uruguay's sovereign right to implement
sustainable economic development projects in its own territory.

  3. The Order of 13 July 2006

6
 

In the Case concerning Pulp Mills on the River Uruguay (Argentina v Uruguay) (Order of 13 July 2006) the ICJ recalls
that the object of its power to indicate provisional measures is to permit it to preserve the respective rights of the parties
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to a case pending the final decision in the judicial proceedings, provided such measures are necessary and there is an
urgent need to prevent irreparable prejudice to the rights in dispute, before the ICJ has had an opportunity to render
its decision (at para. 61).

7
 
 
 

As regards the rights of a procedural nature invoked by Argentina, the ICJ leaves to the merits stage the question of
whether Uruguay may have failed to adhere fully to the provisions of Chapter II River Uruguay Statute when it authorized
the construction of the two mills (at para. 70).

8
 
 
 

The ICJ takes note of the interpretation of the River Uruguay Statute advanced by Argentina to the effect that it provides
for a ‘no construction’ obligation. The ICJ, however, takes the view that it did not have to consider that issue for
current purposes, since it is not at the moment convinced that any consequent violations of the River Uruguay Statute
that Uruguay might be found to have committed would not be capable of being remedied at the merits stage of the
proceedings (at para. 70).

9
 
 
 

As regards the rights of a substantive nature invoked by Argentina, the ICJ recognizes the concerns expressed by
Argentina for the need to protect its natural environment and, in particular, the quality of the water of the River Uruguay.
In the ICJ's view, there is, however, nothing in the record to demonstrate that the actual decision by Uruguay to authorize
the construction of the mills poses an imminent threat of irreparable damage to the aquatic environment of the River
Uruguay or to the economic and social interests of the riparian inhabitants on the Argentine side of the river. Moreover,
the threat of any pollution is not imminent as the mills are not expected to be operational before August 2007 (Orion
mill) and June 2008 (CMB mill) (at paras 72–75).

10
 
 
 

The ICJ finds that the circumstances of the case were not such as to require the indication of a provisional measure
ordering the suspension by Uruguay of the authorization to construct the pulp mills or the suspension of the actual
construction works. The ICJ makes it clear, however, that, in proceeding with the authorization and construction of the
mills, Uruguay necessarily bears all risks relating to any finding on the merits that the ICJ might later make. It points
out that their construction at the current site cannot be deemed to create a fait accompli because, if it were established
that the construction of works involved an infringement of a legal right, the possibility could and should not be excluded
a priori of a judicial finding that such works must not be continued or must be modified or dismantled (at para. 78).

11
 
 
 

The ICJ then turns to the remaining provisional measures sought by Argentina in its request. The ICJ declares that the
parties are required to fulfil their obligations under → international law and stresses the need for Argentina and Uruguay
to implement in good faith the consultation and co-operation procedures provided for by the River Uruguay Statute,
with CARU constituting the envisaged forum in this regard. The ICJ further encourages both parties to refrain from any
actions which might render more difficult the resolution of the present dispute (at para. 82).

12
 
 
 

Having regard to all the above considerations and to the commitment affirmed before the ICJ by Uruguay during the
oral proceedings to comply in full with the River Uruguay Statute, the ICJ does not consider that there were grounds
for it to indicate the remaining provisional measures requested by Argentina (at para. 84).

  E. The Uruguayan Request for Provisional Measures

  1. The Uruguayan Request

13
 
 
 

On 29 November 2006, Uruguay submitted a request for provisional measures to protect the rights of Uruguay that
are at issue in the proceedings from imminent and irreparable injury and to prevent the aggravation of the dispute
(Request for the Indication of provisional measures submitted by Uruguay). Uruguay invoked and sought to protect
the right to carry on with the construction and operation of the Orion mill and the right to have the dispute resolved
by the ICJ rather than by Argentina's unilateral acts of extra-judicial and coercive nature (at para. 25). According to
Uruguay, organized groups of Argentine citizens had blockaded a vital international bridge, the Fray Bentos bridge,
over the River Uruguay, shutting off commercial and tourist travel from Argentina to Uruguay. This → blockade was
planned to continue during the summer tourist season which would cause Uruguay grave economic damage. The
purpose of the blockade was to compel Uruguay to end the construction of Orion mill; moreover this was not the first
time the blockade occurred, the three bridges which link Uruguay and Argentina had been closed several times the
year before. Uruguay maintained that Argentina had taken no action against the blockade, and had no intention to
stop it. Thus, Argentina's conduct constituted a flagrant violation of its obligations as a party to proceedings before
the ICJ and contravened the ICJ's injunction to the parties to refrain from actions which might render more difficult
the resolution of the dispute. Uruguay denied that it was seeking condemnation for the blocking of international roads
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and bridges under general international law or under the Treaty Establishing a Common Market between the Argentine
Republic, the Federative Republic of Brazil, the Republic of Paraguay and the Eastern Republic of Uruguay (‘Treaty of
Asunción’), and was aware that the blockades were not covered by the River Uruguay Statute. Nevertheless, Uruguay
considered the blockades were intimately related to the subject-matter of the case before the ICJ and that the ICJ had
jurisdiction in respect of the breaches by Argentina of its obligations as a party to the dispute (see also → International
Courts and Tribunals, Jurisdiction and Admissibility of Inter-State Applications). Uruguay made clear that the question
previously submitted to Southern Common Market (→ MERCOSUR) ad hoc Tribunal concerned different roadblocks
to those referred to in this request.

  2. The Position of Argentina

14
 
 
 

Argentina challenged the jurisdiction of the ICJ to indicate the provisional measures requested by Uruguay, since the
request had no legal link with the River Uruguay Statute, the only international instrument serving as a basis for the ICJ's
jurisdiction in this case (Case concerning Pulp Mills on the River Uruguay [Argentina v Uruguay] [Order of 23 January
2007] para. 20). Argentina contended that the real purpose of this request was to obtain the removal of the roadblocks,
and that the rights of freedom of transport and freedom of commerce were not protected by the River Uruguay Statute,
but by the Treaty of Asunción which established the MERCOSUR. In fact Uruguay had already submitted the matter of
the roadblocks to the MERCOSUR ad hoc Tribunal, which handed down its final and binding decision on 6 September
2006, so at this point Uruguay could not seek a new decision on the same facts that had already been decided, as
this would constitute an abuse of forum on part of Uruguay (at para. 21). In addition, Argentina disputed the version
of the facts presented by Uruguay; the said blockades were in Argentine territory and not of an international bridge,
and had no impact on either tourism or trade between the two countries. Moreover, the blockades had no effect on the
construction of the mills which had advanced considerably (at para. 38). Finally, Argentina affirmed that the blockades
could not cause irreparable prejudice to the rights which would be the subject of the decision of the ICJ and there was
no urgency to the measures requested by Uruguay (at para. 39).

  3. The Order of 23 January 2007

15
 
 
 

In the Case concerning Pulp Mills on the River Uruguay (Argentina v Uruguay (Order of 23 January 2007) the ICJ
understands that the rights that Uruguay seeks to protect had sufficient connection with the merits of the case, and are
different from those invoked before the MERCOSUR ad hoc Tribunal, therefore the ICJ had jurisdiction to address the
request for provisional measures (at para. 30).

16
 
 
 

The ICJ then considers whether there existed urgent necessity to prevent irreparable prejudice to the rights which are
the subject of the present case. While Uruguay stated that by encouraging the blockades Argentina was attempting
to undermine the ICJ's ability to render effective justice between the parties and it was in that sense that Uruguay's
right to proceed with the construction and authorization of the plant was at serious risk, Argentina claimed that the
roadblocks where sporadic and had not had the slightest effect on the construction of the pulp mill which had continued
and was now 70% completed. Argentina insisted on the fact that it had never encouraged the roadblock; on the contrary
it applied an active policy of persuasion but not of repression to discourage that type of social movement (at para. 38).

17
 
 
 

The ICJ is not convinced that the blockades risk prejudicing irreparably the rights which Uruguay claims in the present
case, thus the request for the indication of provisional measures by Uruguay in its entirety cannot be upheld (at paras
50–52).

  F. The Importance of the Case for Public International Law

18
 
 
 

In the orders issued so far the ICJ has had the chance to refer to its power to indicate provisional measures, and took
the opportunity to analyze the extent of the concept of prima facie jurisdiction. It is also important to consider that some
interesting concepts for the development of public international law, such as the precautionary principle and the abuse
of forum came up in the case (see also → Forum non conveniens; → Precautionary Approach/Principle). However,
the ICJ chose, perhaps due to procedural economy, not to examine these notions. Finally, the ICJ understands that
this case highlights the importance of the need to ensure environmental protection of shared natural resources (see
also → Equitable Utilization of Shared Resources) while allowing for sustainable economic development (→ Sustainable
Development); thus we may expect, to some extent, an analysis on the meaning and scope of these two concepts
in general international law and of the relationship between them, which will be very interesting for today's public
international law.
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  G. Final Remarks

19
 
 
 

The case is still pending before the ICJ. Argentina filed its memorial in January 2007, and Uruguay should present its
counter-memorial by 20 July 2007. On 4 November 2006, the Argentine president Nestor Kirchner asked King Juan
Carlos I of Spain to exercise his → good offices in the dispute between Argentina and Uruguay. The King of Spain
appointed the Spanish Ambassador to the → United Nations (UN), Juan Antonio Yañez Barnuevo, to try and persuade
both parties to enter into a dialogue. The Spanish efforts were fruitful. After three trips of Ambassador Yañez Barnuevo
to Argentina and Uruguay, a first meeting between the two countries was held in Madrid on 18 April 2007, and a second
meeting was held in New York on 29 May 2007. At the time of writing this contribution the dialogue continues.
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