Oil Platforms Case
Michael Bothe
Subject(s): Use of force, war, peace and neutrality; Specific cases and decisions

This article was last updated April 2011

A.The Facts of the Case

1 Iran brought an action against the United States of America concerningtwo attacks by US armed
forces destroyinganumberof Iranian oil production installations in the Persian Gulf which occurred
duringthe armed conflict between Irag and Iran (1980—-88). They were incidents of the so-called ‘Tanker
War’ in which acts of force took place against ships transporting oil from both Iran and Iraq, while the
exact circumstances of such uses of force have remained a matter of controversy. As a result of this
situation, anumber of States, in particularthe United States, sent warships to the Persian Gulf in order
to protecttheirinterestinsecure oil supplies.

2 The two attacks as such are not in dispute. The first one took place on 19 October 1987. It completely
destroyed one Iranian oil platform and severely damaged another. Production from the platforms was
interrupted forseveral years. The second attack took place on 18 April 1988. It completely destroyed
two Iranian offshore oil production complexes. Production was interrupted for fouryears. The attacks
were part of a larger military operation against Iranian naval forces which resulted, interalia, inthe
destruction of two Iranian frigates and a number of other Iranian ships.

3 Inboth cases, the United States argued to have acted in - self-defence. Claims that the armed attacks
triggered this right of self-defence are controversial. In the first case, a missile had hitthe Sealsle City—
a ship flying the US flag—in Kuwait harbour. It caused some damage to the ship andinjured six crew
members. The US claimed that the missile was launched by Iran, which Iran denied.

4 Fourdays before the second attack, the US warship Samuel BRoberts struck a mine ininternational
waters near Bahrain. The ship was severely damaged but not sunk; there were no casualties among the
crew. The US claimed thatthe mine was laid by Iran, which Iran denied.

5 Inadditiontothese two alleged Iranian attacks, the United States claimed that there was ageneral
situation of Iranian hostility vis-a-vis the USwhich had also triggered aright of self-defence.

B. The Proceedings

6 On 2 November 1992, Iran filed an application with the ICJ requesting the Court to declare that the
attacks constituted a breach of various provisions of the Treaty of Amity, EconomicRelations, and
ConsularRights between the United States of Americaand Iran of 15 August 1955 (‘Treaty of Amity’). By
itsjudgment of 12 December 1996, the Courtrejected the preliminary objections of the United States
claimingthatthistreaty did not provide abasis for the Court’s jurisdiction.



7 The United States then filed a counter-claim for damages arising out of a number of alleged Iranian
attacks against ships which flew the United States’ flag or were alleged to be US owned.

8 On 6 November 2003, the Courtdeliveredits judgment on the merits, inthe result rejecting both the
claim (by 14 votesto 2) and the counterclaims (by 15 votesto 1).

C. The Jurisdiction of the Court

9 The Treaty of Amity betweenthe USand Iran belongsto a series of treaties concluded by the USwhich
had essentially the same content. A similartreaty had been concluded between the US and Nicaragua
and had been one of the bases of the jurisdiction of the ICJ in the - Military and Paramilitary Activities
inand against Nicaragua Case (Nicaraguav United States of America) decided in 1986. Both treaties
contain a dispute settlement clause relating to the ‘interpretation of application’ of the treaty allowing
the unilateral submission tothe ICJ. Inits judgment on the preliminary objections, the Court held thatit
had jurisdiction concerning Art. X (1) of the Treaty: ‘Between the territories of the two High Contracting
Parties there shall be freedom of commerce and navigation’.

10 In contradistinction to the Nicaragua Case, the treaty was the only basis of the jurisdictionin the
Iranian case. This seriously limited the scope of the legal assessment by the Court. The Iranian claimand
the US counterclaims could only succeed if and to the extentthat the attacks constituted violations of
the said treaty provision becausethey prevented ‘commerce and navigation’ between Iran and the US.
Whetheror notthe attacksin question constituted aviolation of the United Nations Charter or of
customary international law concerning the use of military force could thus only be addressed as a
guestionincidental to that of the violation of the treaty. This limitation determined the structure of the
legal argument of the parties and, finally, of the Court.

D. The Merits

11 In the overall structure of the legal argument, the question of the prohibition of the use of force is
relevantintwo different contexts: onthe one hand, the questionis whether, if the attacks constituted a
violation of the treaty, they were justified as an exercise of the right of self-defence and thus precluded
the wrongfulness of those attacks (Art. 21 ILC Articles on State Responsibility). Onthe other hand, the
question of the prohibition of the use of force becomes relevantin the application of Art. XX (1) (d)
Treaty of Amity: ‘The present Treaty shall not preclude the application of measures ... (d) ... necessary to
protectits essentialsecurity interests’.

12 In contradistinction to the order of the legal argumentadoptedin the Nicaragua Case, the Court
started with the second element, ie with the question; whether the application of the Treaty was
excluded by the fact that essential security interests of a party were at stake? Asinthe Nicaragua Case,
the Court held that the clause could not be meant to shield unlawful uses of force. In orderto be
excluded from the prohibitions of the treaty, ause of force had thusto be in conformity with the
international legal rules governing the use of force. This line of argument enabled the Courtto start its
reasoningon the substantive issues of the case by addressing the issue of whetherthe US attacks were



justified as an exercise of the right of self-defence.

13 The right of self-defence presupposes an armed attack against the State exercising thatright by the
State against which measures of self-defence are directed. The State relying on the right of self-defence
bears the burden of proof forall facts which must be presentinordertotriggerthat right, in particular
the existence of a priorarmed attack. In the case of a non liquet, the plea of self-defencefails. Inthe
first case—that of the missile attack against the ship in Kuwait harbour—the Court concluded that the
US had not dischargedits burden of proof in relation to two relevant facts: first, there was not sufficient
evidence thatthe missile attack came from Iran; secondly, it could not be shown that thisand a number
of furtherattacks the US claimed to be victim of, even assuming Iran was responsible forthem, were
actually directed atthe US.

14 In the second case, the essential question of fact was whetherthe mine which struck the US warship
was laid by Iran. Inthis case, too, the Court was of the view that the evidence put forward was ‘not
conclusive’.

15 The Court also examined the supplementary contention of the US that acts of hostility allegedly
perpetrated by Iran taken togetherhad triggered a US right of self-defence. Evenif they could be
attributed tolran, they would not, taken cumulatively, be acts of sufficient gravity as to amount,
accordingto the standard developedinthe Nicaragua Case, to an armed attack.

16 Althoughthe US had not proventhe existence of an armed attack, the Court also analysed the
requirements of necessity and - proportionality as being a prerequisite of alawful exercise of self -
defence and beingalsorelevant pursuantto Art. XX (1) (d) Treaty of Amity. Asitcould not be proven
that the platforms were of military significance, the attacks on them could not be considered a
‘necessary’ response. As to proportionality, the second attack, which not only caused considerable
damage to the platforms but was part of a larger operation destroyinga number of Iranian warships,
was clearly disproportionatein relation to the limited damage which had been caused to the US
warship. On the basis of thisreasoning, the Court concluded thatthe application of the Treaty of Amity
was not excluded by virtue of Art. XX (1) (d) and thus examined whetherthe US attacks violated its Art.
X. The scope of protection of that provisionis limited to commerce and navigation ‘between the
territories of the High Contracting Parties’, not commerce in general. According to Executive Order No.
12613 (‘Prohibiting Imports fromIran’) issued by the US Presidentin October 1987, no Iranian crude oil
produced by the platforms could have been sold to the United States any more. Thus, there was no
commerce between the territories of the Parties which would have been protected by Art. X. Nor was
indirecttrade viathird parties protected. Thus, there was noviolation of the treaty.

17 For the same reason, the attacks which were the object of the counter-claims, whoever was
responsible forthem or damaged by them, could not constitute violations of the Treaty of Amity. None
of the ships allegedly attacked by Iran was engaged in commerce between Iran and the US.

E. The Significance and Impact of the Judgment



18 A majorcritique voicedinlegal doctrine against the judgment concerns the order of the reasoning. In
orderto come to the final result of rejecting Iran’s claim, it was indeed not strictly necessary to deal with
the questionsrelating to the use of force. Had the Court examined the issuesinvolvedinthe orderithad
adoptedinthe Nicaragua Case, it would have stated that there was no violation of Art. X Treaty of Amity
and the question of self-defence did not have to be dealt with. The Court, however, did not limitits
reasoninginthis way. ltusedthe opportunity to restate its views on the law relating to the use of force
and self-defence, and thus to contribute to the development of international law. As aresult of this
approach, the Court implicitly held thatIran had a claim againstthe US, but none on which the Court
had jurisdictioninthe present proceedings. This approach has been criticized, arguing that the Court
wentbeyond its propertask of deciding cases giving reasons beyond what was strictly necessary to
explainthe result of denying the claim. The Court, aware of this problem, held that the orderin which
issueswere addressed was a matter of the Court’s free choice. Inthe present case, it was of the view
thatinthe light of the impact of the general rules of international law on the interpretation and of Art.
XX Treaty of Amity, those generalrules had to be addressed first. In adopting this approach, the Court
fulfilled animportant functionit has beyond that of deciding specificcases. It has a role toplayin the
clarification and development of international law, it takes partin the international discourse which
continuously determines the scope and meaning of that law. Judge Simma, in his separate opinion,
expressly evokes that responsibility of the Court.

19 It has thusto be asked whatis the contribution of this particularjudgment to the said international
legal discourse. The mostimportant clarification probably is that the Court continues to base its legal
opinionsrelatingto the use of force on the Nicaragua judgment. However, the Court did not go beyond
what was already statedinthat case. Thus, it avoided any reasoning which could have been understood
as addressing certain questions of self-defence discussed after the events of 11 September 2001, egthe
use of force by non-State actors and the duration of an armed attack although some of these issues
were touched uponinthe pleadings. Theseissues have only been addressed by the Courtin later cases
(see -» Israeli Wall Advisory Opinion (Legal Consequences of the Construction of a Wall inthe Occupied
Palestinian Territory; - Armed Activities on the Territory of the Congo Cases).

20 The second important clarification isthat the State relying on self-defence bears the burden of proof
concerningall facts which are the basis of such claim, in particularthe existence of an armed attack
directed against that particularState (unless there is a case of collective self-defence). The Court,
however, has not clarified the standard of proof, ie rules which determine whether evidence has to be
regarded as conclusive or not.

21 Third, the Court clarified that the right of self-defence is limited by the principles of necessity and
proportionality.



